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JODHPUR

S.B. Civil Writ Petition No. 2494/2015

Rajasthan Housing Board through Dy. Housing Commissioner &
Resident Engineer, Rajasthan Housing Board, Jodhpur

----Petitioner
Versus

1. Legal Representatives of deceased plaintiff Mani Ram

1/1. Ganesha Ram s/o Mani Ram (name deleted
1/2 Legal Representatives of deceased Roopa Devi
1/2/1 Smt. Radha Devi d/o Roopa Devi w/o Chhotuji resident of
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kua, Jodhpur
3. State of Rajasthan, through the Tehsildar, Jodhpur

----Respondents
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Rajasthan Housing Board through Dy, Housing Commissioner &
Resident Engineer, Rajasthan Housing Board, Jodhpur
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Versus

1. Hema Ram son of Tulsi Ram by caste mali, resident of Kheme
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2. State of Rajasthan, through the Tehsildar, Jodhpur

----Respondents
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Mr. D.S. Beniwal
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Judgment

02/03/2022
Judgment pronounced on . 11* March, 2022

Judgment reserved on : 02.03.2022

The present writ petitions are listed in the “"Orders Category”
but with the consent of the learned counsel for the parties, these

petitions are heard for final disposal.

Both these writ petitions arise out of the judgment and
decree dated 02.12.2000 passed by the learned Assistant
Collector and Executive Magistrate (HQ), Jodhpur which were
allowed and decreed in favour of the plaintiffs-respondents. The
validity of this judgment and decree was assailed before the
Revenue Appellate Authority, Jodhpur. The Revenue Appellate
Authority, Jodhpur vide its judgment dated 23.09.2002 dismissed
the appeal preferred by the petitioner — Rajasthan Housing Board

which was further challenged by the petitioner before the Board of
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Revenue, Rajasthan, Ajmer but that second appeal too was
dismissed by the Board of Revenue, Rajasthan, Ajmer vide its
judgment dated 02.01.2014. Aggrieved of the three orders
passed by these courts, the present writ petitions have been

preferred.

Since the writ petitions arise out of the common judgments
passed by three courts below and the subject matter being
common, both these writ petitions are disposed of by this common

order.

For convenience, the facts are being extracted from SB Civil
Writ Petition No. 2476/2015 (Rajasthan Housing Board Vs. Hema

Ram & anr.)

Succinctly stated the facts of the case are that the dispute
relates to the land comprising of Khasra Nos. 134 and 135
measuring approximately 804 bighas and 3 biswas situated in
village Sunthla, and Khasra Nos.853/1/751, 846/751, 853/751
and 855/751 measuring 547 bighas 2 biswas of land situated in
village Jodhpur. On 04.08.1979, the State Government issued a
Notification under Section 4(1) of the Rajasthan Land Acquisition
Act, 1953 (hereinafter referred as "“the Act of 1953) for
acquisition of land measuring 804 bighas 3 biswas situated in
Village Sunthla comprising of Khasra Nos.134 and 135.
Thereafter, on 08.2.1980, after considering the objections received
under Section 5A of the Act of 1953, a declaration under Section 6
of the Act of 1953 was made. Thereafter, on 16.07.1980, an
award was passed by the Land Acquisition Officer. On 13.11.1980,

the paper possession of the land was handed over to the
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Rajasthan Housing Board by the Land Acquisition Officer but the
actual physical possession was not taken. Subsequently, on
11.5.1981 the mutation of the land comprising of khasra Nos. 134
and 135 of village Sunthla was made in favour of the Rajasthan

Housing Board.

Likewise, on 23.05.1983, the State Government again
issued a notification under Section 4(1) of the Rajasthan Land
Acquisition Act, 1953 for acquisition of land measuring 547 bighas
2 biswas situated in Village Jodhpur including the land comprising
of Khasra Nos. 853/1/751, 846/751, 853/751 and 855/751
including the land of the private respondents. Thereafter, on
9.4.1986, while dispensing with the enquiry made under Section
5A of the Rajasthan Land Acquisition Act , 1953 a declaration was
issued under Section 6(1) of the Act of 1953. On 28.12.1988,
again an award was passed by Land Acquisition Officer for the
land comprising of Khasra Nos. 853/1/751, 846/751, 853/751 and
855/751 situated at village Jodhpur. The paper possession of the
land was handed over to the Rajasthan Housing Board by the Land
Acquisition Officer but actual physical possession was not taken by

the Board.

During the process of land acquisition proceedings, on
26.6.1985, the plaintiff-respondent No.1- Hema Ram filed a suit
against the State Government before the Sub Divisional Officer,
Jodhpur for declaration of the khatedari rights of the land in
dispute situated in village Jodhpur and Sunthla respectively and
sought a declaration of permanent injunction to restrain the

defendants-petitioners not to interfere in his possession, as he is
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in the possession of the said land since the Samvat year 2000 and
he has been regularly paying the Bigodi in his capacity as Gair
Bapidar and with the coming into force of the Rajasthan Tenancy
Act, 1955, he became the Khatedar but the said land was not
entered in his khatedari and was made only 'siwai chak'. The
respondent No.2 - State of Rajasthan filed written statement and
denied the averments made by the plaintiffs in the plaint and
submitted that the land in dispute is “khalsa” and “siwai chak” and
the possession of the plaintiff is as an encroacher only and no
tenancy right was ever conferred by any competent authority in
his favour. It was also stated that the land was acquired as per the
provisions of the Land Acquisition Act, 1894 and after the award,
the paper possession of the land was also handed over to the
Rajasthan Housing Board, thus, the plaintiff-respondent is not
entitled to any khatedari rights nor to seek any permanent
injunction. After filing of the written statement by the State
Government, the plaintiff filed an application under Order 6 Rule
17 CPC for amendment of the plaint which was allowed and the
Rajasthan Housing Board was impleaded as a defendant and
amended plaint was also filed. The Rajasthan Housing Board also
filed written statement to the amended suit and submitted that
the land in dispute was acquired for the Rajasthan Housing Board
as per the provisions of the Act of 1953 and that the plaintiff is not
a khatedar of the land in dispute and the land was entered as a
government land being khalsa (land belonging to the State
Government) and Siwai Chak only. Thereafter, the case was
transferred from Sub Divisional Officer, Jodhpur to the Assistant

Collector & Executive Magistrate, (HQ), Jodhpur.
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The following issues were framed :

(i) Whether the plaintiff is entitled to khatedari
rights on the basis of his possession in the
capacity of tenant on the land mentioned in
amended plaint situated in village Jodhpur as per
the then existing laws of Marwar State and the
Rajasthan Tenancy Act,1955 ?

(i) Whether the plaintiff is entitled to permanent
injunction against the defendants, as the plaintiff
is in cultivatory possession of the land as tenant,

asami, gair-khatedar for the last 55 years ?

(iii) Whether the plaintiff is not entitled to khatedari
rights and permanent injunctions as proceedings
were initiated against him under Section 91 of
The Rajasthan Land Revenue Act, 1956 ?

(iv) Whether since the land has been acquired as per
the provisions of the Land Acquisition Act and the
agricultural land has been converted to Abadi
land and since the Land Acquisition Proceedings
have not been challenged in competent court
within time by the plaintiff and the possession
being taken by the Rajasthan Housing Board, the
revenue court has no jurisdiction to hear this

suit?

The Assistant Collector & Executive Magistrate, (HQ),
Jodhpur vide his judgment and decree dated 02.12.2000 while
decreeing the suit, declared the plaintiff- respondent No.1 as
khatedar tenant and ordered that the /lagaan be recovered from
them and issued a permanent injunction against the defendants
State of Rajasthan and Rajasthan Housing Board and directed
them not to interfere in the khatedari land of the plaintiff. The

illegal mutation made in favour of the Rajasthan Housing Board
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and the UIT was cancelled and set aside and the Tehsildar,
Jodhpur was directed to enter the name of the plaintiff as
khatedar tenant in the revenue records and necessary entries be

also made in the land records.

Being aggrieved by the judgment and decree dated
2.12.2000, the petitioner - Rajasthan Housing Board filed an
appeal under Section 203 of the Rajasthan Tenancy Act, 1955
before the Revenue Appellate Authority Jodhpur which was
dismissed on 23.09.2002 and the second appeal preferred by the
Rajasthan Housing Board before the Board of Revenue, Rajasthan,

Ajmer was also rejected on 02.01.2014.

Heard learned counsel for the parties and perused the

material available on record.

Learned counsel for the parties are in agreement that the

facts in the matter are not in dispute.

Learned counsel for the petitioner as well as the learned
counsel for the respondents have filed their written submissions in

the matter.

Learned counsel for the petitioner at the outset submitted
that it was wrongly mentioned in the written submissions that the
appeal was decided by the Revenue Appellate Authority, Barmer
on 23.09.2002 on account of the fact that no jurisdiction was
vested in it. Hence, the ground of lack of jurisdiction of First

Appellate Authority is not pressed.

It is argued by the learned counsel for the petitioner that all

the three courts below committed illegality while exercising their
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jurisdiction and declaring the plaintiff - private respondents as
khatedar of the land in dispute which was duly acquired as per the
procedure laid down under the Land Acquisition Act, 1894. The
paper possession was handed over to the petitioner and the
mutation was also made in its favour. Since the land being Abadi
land, therefore, on the day when the suit was filed, the land in
dispute was not an agricultural land. However, despite this
apparent lack of jurisdiction, the trial court exercised the
jurisdiction which was not vested in it and decreed the suit
resulted into grave injustice to the petitioner. Furthermore, the
Rajasthan Housing Board is a Statutory body and was deprived of
valuable land by such unscrupulous persons causing loss to the

public at large.

The learned counsel further argued that the courts below
committed grave error while ignoring the fact that the possession
of the plaintiff was not as a tenant on the disputed land and none
of the witnesses stated that on 15.11.1955, the plaintiff was in
possession in his capacity as a cultivator nor there was any
admitted tenancy of the plaintiff, therefore, the plaintiff could not
have acquired tenancy rights. Moreover, the plaintiff did not
produce any revenue record of Samvat year 2012 as documentary
proof; therefore, all the courts below committed grave illegality
while holding otherwise and declaring the plaintiff as a khatedar of

the land in dispute.

It is also submitted by the learned counsel for the petitioner
that all the courts below overlooked the fact that the trial court

earlier had dismissed the suit against which a review petition was



(9 of 25) [CW-2494/2015]
filed and after acceptance of the review petition, the petitioner
had filed an appeal against the said review order which was
pending, still the trial court decreed the suit which is highly

improper and illegal resulting into grave injustice to the petitioner.

Learned counsel argued that the courts below while dealing
with the matter, ignored the fact that the land in dispute was
recorded as Shikargah which the plaintiff claims to have taken for
cultivation does not come within the definition of landlord nor does
this prove the tenancy, thus, no khatedari rights can be accrued to
the plaintiff and thus, the suit filed for declaration of khatedari
right and permanent injunction was not maintainable and was

liable to be dismissed.

It is argued on behalf of the petitioner that the courts below
have committed grave illegality while not considering the
important fact that once the land is duly acquired under the
provisions of the Land Acquisition Act, no revenue court can grant
declaration or permanent injunction with respect to such lands.
The observations made and the findings given in this regard are
wholly illegal and without any basis whatsoever and deserve

summary rejection.

Learned counsel for the petitioner also raised an argument
that the courts below committed grave illegality in disregarding
the important fact that as per the Marwar Tenancy Act, 1949 the
Bapi Rules were applicable only outside 5 miles (about 8 kms) of
the boundary wall of the city, therefore, the courts below
committed an error while holding that as per the Bapi Rules, the

plaintiff acquired khatedari rights despite there being a bar in such
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cases as per the provisions of the section 16 (6) of the Rajasthan

Tenancy Act 1955.

It is also submitted that the mere entry in revenue record
does not confer any right until and unless the khatedari

right/cultivator right is granted by a competent authority.

The trial court, the first appellate court as well as the Board
of Revenue committed an error while deciding the Issue No.1
against the petitioner. The plaintiff had not proved that he was an
admitted tenant and the receipts of lagaan and dhal-banch
produce submitted by him were of prior to Samvat year 2010,
therefore, he could not have been conferred tenancy rights.
Moreover, since the land was of Shikargah, no person can get
khatedari rights merely because of possession and on the basis of
contract is proved, still the trial court and the appellate courts
decided the said issue in favour of the plaintiff which is wholly

wrong and illegal.

Learned counsel for the petitioner further contended that
since the plaintiff was not holding the land as a tenant, no
permanent injunction could have been granted under Section 188
of the Rajasthan Tenancy Act, 1955 as the plaintiff failed to prove
his tenancy and no declaration for conferring khatedari rights
could have been made in his favour. The entire proceedings are

wholly illegal and deserve to be quashed and set aside.

Learned counsel for the petitioner further submits that in
view of Section 16 sub-Clause (6) of the Rajasthan Tenancy Act,
1955, the khatedari rights cannot be conferred if the land acquired

is for the public purpose or for a work of public utility. Thus, the
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respondents cannot take the ground of provision of Section 24(2)
of the Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act, 2013. Since the
land was being acquired for the welfare of the public at large, as
the Rajasthan Housing Board is working on the principal of no
profit no loss and provides shelter for all the sections of the
society, specially the economically weaker sections, therefore, the
finding recorded by all the courts below are required to be

quashed and set aside while allowing the writ petitions.

Mr. Pankaj Sharma, learned Additional Advocate General
appearing of the behalf of the State supported the arguments

raised by the learned counsel for the petitioner.

On pointed query being raised to the counsel for the
petitioner and the State Government, it was admitted that the
order of the Assistant Collector& Executive Magistrate, Jodhpur

dated 02.12.2000 was not challenged by the State Government

before the appellate courts by way of filling an appeal nor any writ

petition was preferred before this Court.

Per contra, Mr. P.P. Choudhary, the learned Sr. counsel
appearing for the private respondents vehemently supported the
orders passed by the trial court dated 02.12.2000 and submitted
that all the four issues framed before the trial court were
exhaustively dealt with by the trial court while taking into
consideration the documents produced before it and after
examining the records, recorded a finding of fact in favour of the
plaintiff — respondents. There is no infirmity in the findings

recorded before the trial court. Learned Sr. counsel after having
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taken this Court to the relevant paragraphs of the judgment dated
12.02.2000, canvassed that the respondents were in possession of
the land prior to the year 1955 and, therefore, it is not a case for
allotment of the land but it was a case for declaration of the
khatedari rights of the land which was already in possession of the
plaintiffs — respondents prior to 1955. Thus, by operation of law,
the land which was in possession of the plaintiffs- respondents
was declared to be the khatedari land of the plaintiffs -
respondents. He further submits that Section 16 of the Rajasthan
Tenancy Act, 1955 cannot come in his way as the suit was for the
purpose of declaration of the khatedari rights of the plaintiffs
which was in their possession prior to the enactment of law i.e. on

15.10.1955.

Learned Sr. Counsel submits that if the land belongs to the
Government, then, there is no question of undertaking the land
acquisition proceedings and passing the award. He further
submits that the land which belongs to the Government, does not

require any acquisition proceedings for taking the possession.

The learned Sr. counsel submits that in the writ proceedings,
the concurrent findings recorded by the three courts below are
normally not interfered with, specially the evidence recorded by
the courts below are not to be re-appreciated in these proceedings
for coming to a different conclusion. The petitioner has failed to

point out any infirmity in the finding recorded by the courts below.

To butress the argument, the learned Sr. counsel relied upon
the judgment of Hon’ble Supreme Court in the cases of Kondiba

Dagadu Kadam Vs. Savitribai Sopan Gujar & ors. reported
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in (1999) 3 SCC 722 and of this court in the case of Ganga

Ram & Anr. Vs. State of Rajasthan & Ors. reported in

2012(1) RRT 325.

The learned Sr. counsel submits that even there is no /locus
standi of the present petitioner to file these writ petitions as the
matter in the present case involves declaration of khatedari rights
and since the land belongs to the State Government, therefore, it
is a dispute inter se between the plaintiffs-respondents and the
State. Interestingly, the State had chosen not to file the appeal
against the order of the trial court dated 02.12.2000 and even no
writ petition was preferred. He, therefore, submits that even no
right is accrued in favour of the Rajasthan Housing Board to
challenge the khatedari rights of the plaintiffs — respondents by

way of filing either the writ petitions or the appeals.

The learned Sr. counsel further submits that the plaintiffs -
respondents were in possession of the subject piece of land prior
to the year 1955 and, therefore, after 15.10.1955, they continued
to be the khatedars of the land by operation of law and for this
purpose, a suit for khatedari rights under Sections 88, 188 and 92
of the Rajasthan Tenancy Act, 1955 for declaration and permanent
injunction was preferred before the trial court. The suit was not
for fresh allotment of the land after coming into force the Act of
1955, therefore, Section 16 of the Tenancy Act, 1955 cannot be an
impediment in the suit for declaration of the plaintiffs -
respondents. To butress his contentions, learned Sr. counsel for

the respondents relied upon the judgment of the Apex Court in the
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case of Prabhu vs. Ramdeo and others reported in AIR 1966

SC1721

The learned Sr. Counsel submits that since no physical
possession of the land was taken and no compensation was paid,
therefore, by virtue of Section 24(2) of the Land Acquisition Act,
2013, even if the acquisition proceedings had been initiated on the
subject piece of land, the same would have lapsed by efflux of
time because five years prior to the commencement of this Act,
neither the physical possession of the land was taken nor the
compensation was paid. To support the contentions, the learned
Sr. counsel relied upon the Larger Bench judgment of the Apex

Court in the case of Indore Development Authority Vs.

Manoharlal & ors. reported in AIR 2020 SC 1496.

I have considered the detailed submissions made at the bar

and scanned the records thread bare.

On pointed query being raised to the learned counsel for the
parties, it was emphatically submitted that the physical possession
was not taken from the plaintiffs - respondents and no
compensation was paid. The same is also reflected from the
communication of the petitioners dated 08.05.2013 (Annex.R/2) in
which the Secretary, Rajasthan Housing Board, Jaipur addressed a
letter to Dy. Secretary to the Government (I), Urban Development
and Housing Department stating that in past 36 years, the actual

physical possession of the land was not taken.

Since the facts are not in dispute, therefore, at the very
outset, it emerges from the documents on record that even if the

award was passed but neither the physical possession was ever
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taken nor any compensation was paid. This fact is also fortified
from the fact that the petitioner Rajasthan Housing Board had
written a letter dated 08.05.2013 to the Dy. Secretary to the
Government (I), Urban Development and Housing Department,
wherein they categorically mentioned that for last 36 years, the

possession of the land was not taken.

Section 24(2) of Right to Fair Compensation and
Transparency in Land Acquisition, Rehabilitation and Resettlement

Act, 2013 reads as :

(2) Notwithstanding anything contained in sub-
section (1), in <case of land acquisition
proceedings initiated under the Land Acquisition
Act, 1894 (1 of 1894), where an award under the

said section 11 has been made five years or

more prior to the commencement of this Act but

the physical possession of the land has not been

taken or the compensation has not been paid the

said proceedings shall be deemed to have lapsed

and the appropriate Government, if it so
chooses, shall initiate the proceedings of such
land acquisition afresh in accordance with the

provisions of this Act:

Provided that where an award has been
made and compensation in respect of a majority
of land holdings has not been deposited in the
account of the beneficiaries, then, all
beneficiaries specified in the notification for
acquisition under section 4 of the said Land
Acquisition Act, shall be entitled to compensation

in accordance with the provisions of this Act.



(16 of 25) [CW-2494/2015]

Hon’ble the Supreme Court in the case of Indore

Development Authority (supra) held as under:

“363. In view of the aforesaid discussion, we answer the

questions as under:

1. Under the provisions of Section 24(1)(a) in case
the award is not made as on 01.01.2014 the
date of commencement of Act of 2013, there is
no lapse of proceedings. Compensation has to

determined under the provisions of Act of 2013.

2. In case the award has been passed within the
window period of five years excluding the period
covered by an interim order of the court, then
proceedings shall continue as provided Under
Section 24(1)(b) of the Act of 2013 under the
Act of 1894 as if it has not been repealed.

3. The word ‘or’ used in Section 24(2) between

possession and compensation has to be read as

A% 4

nor’ or as ‘and’. The deemed lapse of land
acquisition proceedings under Section 24(2) of
the Act of 2013 takes place where due to
inaction of authorities for five years or more
prior to commencement of the said Act, the
possession of land has not been taken nor
compensation has been paid. In other words, in
case possession has been taken, compensation
has not been paid then there is no lapse.
Similarly, if compensation has been paid,
possession has not been taken then there is no

lapse.

4.  The expression ‘paid’ in the main part of Section
24(2) of the Act of 2013 does not include a
deposit of compensation in court. The
consequence of non-deposit is provided in

proviso to Section 24(2) in case it has not been
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deposited with respect to majority of land
holdings then all beneficiaries (landowners) as
on the date of notification for land acquisition
under Section 4 of the Act 1894 shall be entitled
to compensation in accordance with the
provisions of the Act of 2013. In case the
obligation under Section 31 of the Land
Acquisition Act of 1894 has not been fulfilled,
interest under Section 34 of the said Act can be
granted. Non-deposit of compensation (in court)
does not result in the lapse of land acquisition
proceedings. In case of non-deposit with respect
to the majority of holdings for five years or
more, compensation under the Act of 2013 has
to be paid to the “landowners” as on the date of
notification for land acquisition under Section 4
of the Act of 1894.

In case a person has been tendered the
compensation as provided under Section 31(1)
of the Act of 1894, it is not open to him to claim
that acquisition has lapsed under Section 24(2)
due to non-payment or non-deposit of
compensation in court. The obligation to pay is
complete by tendering the amount under Section
31(1). Land owners who had refused to accept
compensation or who sought reference for
higher compensation, cannot claim that the
acquisition proceedings had lapsed under
Section 24(2) of the Act of 2013.

The proviso to Section 24(2) of the Act of 2013
is to be treated as part of Section 24(2) not part
of Section 24(1)(b).

The mode of taking possession under the Act of
1894 and as contemplated under Section 24(2)
is by drawing of inquest report/memorandum.

Once award has been passed on taking
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possession under Section 16 of the Act of 1894,
the land vests in State there is no divesting
provided under Section 24(2) of the Act of 2013,
as once possession has been taken there is no

lapse under Section 24(2).

8. The provisions of Section 24(2) providing for a
deemed lapse of proceedings are applicable in
case authorities have failed due to their inaction
to take possession and pay compensation for
five years or more before the Act of 2013 came
into force, in a proceeding for land acquisition
pending with concerned authority as on
1.1.2014. The period of subsistence of interim
orders passed by court has to be excluded in the

computation of five years.

O. Section 24(2) of the Act of 2013 does not give
rise to new cause of action to question the
legality of concluded proceedings of land
acquisition. Section 24 applies to a proceeding
pending on the date of enforcement of the Act of
2013, i.e., 1.1.2014. It does not revive stale and
time-barred claims and does not reopen
concluded proceedings nor allow landowners to
question the legality of mode of taking
possession to reopen proceedings or mode of
deposit of compensation in the treasury instead

of court to invalidate acquisition.”

Thus, it can safely be held that after the enactment of Right
to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, 2013, the possession of the
land was not taken and no compensation was paid, therefore, the
land acquisition proceedings initiated for the subject piece of land

stood lapsed.
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On the issue of jurisdiction, the learned counsel for the
petitioner stated that because of typographical error, they
mentioned that Revenue Appellate Authority, Jodhpur had no
jurisdiction, needs no deliberation in view of the learned counsel

for the petitioner not pressing this ground.

The contention of the learned counsel for the petitioner that
the learned trial court had committed jurisdictional error while
entertaining the suit of the plaintiffs — respondents, is bereft of
merit as it is true that the Revenue Courts have no jurisdiction in
the proceedings initiated under the Land Acquisition Act but when
the dispute is with regard to the khatedari rights in the land, the
Revenue Courts have the jurisdiction to decide the dispute and
admittedly in the present case, the suit was filed under Sections
88, 188 and 92(A) of the Rajasthan Tenancy Act, 1955 for the

declaration of the Khatedari rights and and permanent injunction.

The argument of the learned counsel for the petitioner that
khatedari rights cannot accrue in the land if the same is acquired
for the public purpose or for a work of public utility. It is noted
that the land was not allotted to the plaintiffs — respondents as
they were already in possession of the said land prior to the
enactment of the Act of 1955 and therefore, a declaratory suit was
filed for declaration of their khatedari rights and for permanent

injunction.

The argument of the learned counsel for the petitioner on the
erroneous findings recorded by the trial court and affirmed by the
appellate courts, it is observed that on all the aforesaid four issues

framed before the trial court, the learned trial court while



(20 of 25) [CW-2494/2015]
recording the finding on each issue minutely examined the record,
evaluated the evidence and then after detailed deliberations, the
same had been decided. Thus, no infirmity can be found with the
findings recorded by the trial court. Not only this, the first
appellate court had also gone in detail while scanning the findings
recorded by the trial court. Further, this Court is of the view that
the concurrent findings of fact recorded by the three courts below
are not required to be interfered with as there is no infirmity in
the same and requires no interference by this Court as held by

Hon'ble the Supreme Court in the case of Kondiba Dagadu

Kadam (supra) in para 5 as under:

“It is not within the domain of the High Court to
investigate the grounds on which the findings
were arrived at, by the last court of fact, being
the first appellate court. It is true that the lower
appellate court should not ordinarily reject
witnesses accepted by the trial court in respect
of credibility but even where it has rejected the
witnesses accepted by the trial court, the same
is no ground for interference in second appeal
when it is found that the appellate court has
given satisfactory reasons for doing so. In a
case where from a given set of circumstances
two inferences are possible, one drawn by the
lower appellate court is binding on the High
Court in second appeal. Adopting any other
approach is not permissible. The High Court
cannot substitute its opinion for the opinion of
the first appellate court unless it is found that
the conclusions drawn by the lower appellate
court were erroneous being contrary to the
mandatory provisions of law applicable or its

settled position on the basis of pronouncements
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made by the Apex Court, or was based upon
inadmissible evidence or arrived at without

evidence.”

This Court in the case of Ganga Ram & Anr. Vs. State of
Rajasthan reported in 2012 (1) RRT 325 held as under:

“In this view of the matter, in considered opinion
of this Court, the concurrent findings arrived at
by the three Courts below after due appreciation
of evidence on record cannot be said to be
capricious or perverse and the order impugned
passed by the Board does not suffer from any
jurisdictional error so as to warrant interference
by this Court in exercised of its extra ordinary

jurisdiction.”

In Deep Chandra Juneja Vs. Lajwanti Kathuria (Smt.)

(dead) Through L.Rs. Reported in (2008) 8 SCC 497, it was

held that well reasoned concurrent findings and reasons recorded
by the prescribed authorities under the statute or by the appellate
authority thereunder would not warrant any interference unless

there is any illegality, infirmity or error of jurisdiction.

The observations of the learned trial court are gainfully

reproduced hereunder for better appreciation of the facts:

“@) U UPR I GHI YdAfeld ARATS 9 U4 IREMMT wed B
gIagEl & AR Ifa <@l O A S Ffdd S SRAR DI AT
A AT I 49T BT BRAT & g8 RSP BN, I G 2000
Ugel GIANTY] BT B 9 deoll YD HI ofgd H qeuw A W
ISt T, SHD UTAN oid ARATS feoidl Uae, 1949 wvraeiial fadid
6.4.1949 T B3I Tl dT&l SII &I 37&T PR BT AT Td H W Hred
PR BT AT 98 Iad SMUMIH B gRT 10 & AR QA1H 6.4.1949
B WAER & T A7 9 Il ISR uge oy o anfgy o
ISR BIRAGRI MAFIH & WaR & G99 g | aRT 10 9
JHR § —

“Section 10 - Subject to the provisions of Sec.11 every

person who at the commencement of this Act is a tenant or who
is after the commencement of this Act, admitted as a tenant,
otherwise, then as a Sub-tenant, shall be Khatedar.”




(22 of 25) [CW-2494/2015]

(@) IORA PHRABGR! AR B gRT 15 & AR S
9 JIRAFTH AN B W USd b D RNIId I ISTHid A W
HTIT B F SP gRT B UIHT U5 & MR W dIg ofid b 3Y
remefier @de yem wxe ¥ W 9| 39 uRRefodi § AR
freR & < €1 Haq 2000 & G H 9T & gdoll o Iad A Hred
HRAT UR™ fhar vd e 9reT R far  ARare ddieR Ud
IRAUIER wed & UEEFl & AR 98 Y &1 fedc 81 T ud
ARars el e AN 8 WR f3Hid 6.4.1949 Bl I AR Bl
YgRT 10 & SAR I8 WGR 8 AT UG IIORAE  HRAHRI
AAFIH 1955 & UMGE] & AR Iad ARTIH DI GRT 15 D
J=Ta f&ATd 15.10.1955 BT ATd] WIIQR 9 AT 3fdfq el fad
qEl BT pell doREd fede @ ¥ dda HedfRd o
IHIRTT Td HHAIRAT gRT d1&] BT 9 WAER $I eRId d T
TEl PRA D MR W Iral & WdaR] SIfTHR FH BHT Fa) 7T
ST T 2 |

9 @D & RIfd & egds @ 91 PR 1) & I[aree U
fPd TETISITT &l UgT ST dl Bl b ol X8 Sdl b areliTor &l
RIS BIedDHRI AR & gRT 88, 188, 92 T & WLl &
AR WIAER HINT B g Rl Fuemsr &1 f$a! ufardiTo &
g <1 9 @IS 9m=m A7 Srufcd 781 Bl SR Sardd HvSd Bl
RIS BIEABN] JAMRIH & B SIFAR ool AT HIed DIy A
TE B & Imufcd R BT BIs AMBR TE BN |

PR Ny & o MW & ey & E W)
ISR HIETHNI AT | GRT 92 U SISl AT 8, I7d: ol
RATTA DI VL=l &5 & AUl SARBR GRT 188 & A U U
I 2 |

39 Tl IR B IR H MAIT HUSS gRT 3+ SidTd
gEl # S smufeaal @ T 9 W9 RER, TAd SR mWEae g,
FAIfh At &1 I Hrdarel Jfe a8 fafdaq o <1 Rig & 99
a9 ) aIERTOT BT 57 d91 | AfSH fIAT Abeid D HeollbIed B
AT HUS dI UEIad H HIA Xedr IT g-Ied U A8l R,
A Td Y GAA B G H ARG B SET 92 gedr Told
AIeH BT 2 3R M IfAFIH & AR deoll ha a2dl H Hdl
TEI il I A UR ATERT0 BT SIETE Feoll o aR (g 8 o
QT Peol AT HUSH & A Bl AMRY (AT § 3R BTefifd
ARG Afdad g 1 781 fPar ™1 8 W AHROREGRT
IAPBR BT B A Fel 8l GHdl | 9 HIF @1 giic qrEnTor g
U9 IR RGN oA HHAN BRI & Ol IoRd Xhs P MR TR
I Td & TAT Hib UR Heoll HI¥d IR0l &I ddld & IR SHD]
WRae H (Tvg) Bz |gd U =81 fhar 1 2 iR SIsdel 1 S
JIRT SR Ufdral |war &1 | Sweie Afddird fdarfed R o
3ITST Peoll fHHBHT & g A1 9 o9 | AAT IR 8, AR AlSEl
UCAR] B, SEYR g JASAT Sl ATGRTT & AR A U9 fhd T 8
7 g9bT 99dT axd & fb ardfdd deoll 9 HIed SO0, ol d
BT AT 41 IIENTY BT HISE 2 | g d@ldd araiTol &1 U &l
d® o fb a8 e foar o f S &1 dew@a fhar ar §
A e PR, WRBN YA TS BRI AT AT IS Tl TR
IR [ & AW ARSI R GHI S5 ¥l GAT AT 8
arfed fear S| ufqardl e @ "% W Ul By JMRIR
XAl A1 HiRge U 81 fhar mar, w8 |ifed 81 gahdar 8l
& amor & &N deEd R e @) 9w @ IER
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Y—31f¥elE, AT RS g FaRT uRad=eiiel § 9 99l 3 ardnror
@ HTEd <of 21”7

Yl gBR STHTECET AT U2 JT SHEGl @dll Gl 2012
H 2015 FREEN, Sre@® ¥ gl & 9 IR WRIEGR ®¥6 Bl
2RI 9 TS B, S9dT A’ el Med dddr & 6 Sad wHa |
gaferd fel SIF & sfvid aral &l Iad YH &1 e vsfe
fhaT AT U4 ARG {0l Ude U9Td § 31 & 99 Sad IS
P IRT 10 & 3 |1 aral Fefad WieR fere 39 IR Fifds
T Ud ERT 15 RORAN FBRADRI AT & Urag=l & AR
fai 151055 @1 €T IFd Y & WRGR Wd: & BT &I
T |

“THB TR UH 9.2 H & T fAdwd & R R ardnToy
rfrspHl 2T e SR S @ 2RI W FHIOS Hed B & BRI
151055 I T B WAERN! ATHR U HRA BT ARABRT 8T
T |

Similarly, the first appellate court while affirming the findings

of the trial court also observed as under :

“SH UBR ARG DS H Idd BRUEE I8 YA T & db
Ryarrad 8 Ud 39 BRUL ARIU Bl SFd UTKIYal ATBRI |
qdferd 81 fhar ST Aebdl | d-id] AFR Teb g &l H 3 T fdd= &
MR ATERTOT Jfcrepdl 81 8T IR Hudh H1 RIT | HIfaat 8
@ BRI 15.10.55 BT ¥ & WIAGRI ARTHR UG B BT DRI

g mar|”

The detailed findings of the learned trial court were affirmed

by the first appellate court as well as the second appellate court.

It is also observed that since the khatedari rights were
essentially granted by the State as the State is the custodial of the
entire land, however, the State had not chosen to challenge the
findings recorded by the trial court, also goes to show that in a
way the State Government is in agreement with the findings
recorded by the trial court which on the face of it are elaborated
and reasoned. It is also noted that that the suit preferred by the
plaintiffs - respondents was for declaration and permanent

injunction for the land which they were in possession prior to 1955
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and therefore, it was rightly observed by the trial court that even
by operation of law after 15.10.1955, the khatedari rights were
required to be made in the name of the plaintiffs — respondents.
Hon'ble the Supreme Court almost in the similar circumstances in

the case of Prabhu vs. Ramdeo and others reported in 1966

SC 1721 also observed in para 8 as under :

“Let us now refer to section-15 as it stood at the
relevant time. Section 15 provides, inter alia, that
subject to the provisions of section -16 every
person who, at the commencement of this Act, is a
tenant of land, shall, subject to the provisions of
this. Act and subject further to any contract not
contrary to section — 4 be entitled to all the right
conferred and be subject to all the liabilities
imposed on Khatedar tenants under the Act. In
other words, as soon as section -15 came into
operation on October 15, 1955, the possession of
the respondents, who had been inducted into the
land by the mortgagee was substantially altered
and they became Khatedars by virtue of the
statutory provisions prescribed by section - 15
.Section 161 of the Act provides that no tenant
shall be ejected from his holding otherwise than in
accordance with the provisions of this Act. The
position thus is clear that as soon as the Act came
into force the respondents were entitled to the
benefits of section 15 and cannot be ejected
except under the provisions of' the Act in view of
section - 161. It is because of these provisions
that the appellant was driven to make the plea
that the respondents were trespassers inasmuch
as they had voluntarily surrendered possession of
the land to him after the redemption decree was
passed and had wrongfully entered into possession
thereafter. That plea has not been proved and the
matter falls to be considered squarely within, the
provisions of ss.15 and 161 of the Act. It is true
that s.183. of the Act provides for the ejectment of
a trespasser but that section has no application to
this case inasmuch as the respondents cannot be
held to be trespassers at all.

The submission of the learned counsel for the petitioner
that during the pendency of the review petition, the trial court

decided the main suit itself is noted to be rejected as the
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petitioner failed to challenge those proceedings at relevant time
and therefore, the same cannot be of any advantage to the
petitioner at this stage and on this ground, the order passed by

the trial court cannot be interfered with.

In view of the discussion made hereinabove, the concurrent
findings of fact recorded by the three courts below does not suffer
from any infirmity as the same has been recorded after correct
appreciation of evidence on record. There is no jurisdictional error
in the findings recorded by the courts below which warrant
interference by this Court in exercise of its extra ordinary
jurisdiction. There is no force in these writ petitions. The same

are, therefore, dismissed.

All pending applications are also disposed of.

(VINIT KUMAR MATHUR),J

120-121/Anil/-



